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OPINION

Thefall semester at Knoxville College ended on December 19, 1998, and the students were
required to vacate the dormitories by early evening. Deanna Jonestestified that she and her sister,
Edie, both students at Knoxville College, checked into the Expo Inn in Knoxville after their
dormitory closed. The women intended to spend the night at the motel and then fly to their home
in New Jersey the next morning.



DeannaJonestestified that sheand her sister arrived at the motel between 7:30 p.m. and 8:00
p.m and were assigned room 207. Sometime during the night, she was awakened by Defendant and
Shwan Bough, whom Deanna Jones knew from college. Mr. Bough asked Deanna Jonesif hecould
usethetelephoneto makeairlinereservations. Defendant waited by the door while Mr. Bough made
the call. The two men stayed about fifteen minutes. Asthey were leaving, Deanna Jonestold Mr.
Bough to not forget his pistol which was beneath one of the beds. Mr. Bough picked up the pistol
and put it in hissock. Thetwo men returned to DeannaJones room two moretimes. Deanna Jones
said that on one of the visits, Mr. Bough called Dante Smith and asked for aride.

Edie Jones said that she went down to the motel lobby when she woke up on December 20,
1998 and asked the man behind the registration desk for some matches. The man said that he did
not have any matches and showed Edie Jones where the coffee maker was located. Edie Jones
returned to her motel room with two cups of coffee. Edie Jones said that she heard four gunshots
about twenty minutes after she returned to her room.

Dante Smith testified that he received two telephone callsfrom Mr. Bough on December 20,
1998 asking Mr. Smith to pick him up. On the second call, Mr. Bough gave Mr. Smith directions
tothe Expo Inn. Mr. Smith said he drove to the motel and parked at the side of the building. He saw
Mr. Bough come out of themotel’ sfront entrancefirst, and then Defendant exited the building about
four or fivefeet behind Mr. Bough. Mr. Bough was carrying aplastic cylinder. Mr. Bough got into
thefront seat of Mr. Smith’ s car, and Defendant got into the back seat. Whiledrivinginthevehicle,
according to Mr. Smith, Mr. Bough said that “he knew he shot him, but he didn’t know if he killed
him or not.” The prosecutor asked Mr. Smith “[w]hat was it that [Mr. Bough] was saying to
[Defendant] about the phone lines.” Mr. Smith replied, “If he cut the phone lines, that . . . [Mr.
Bough] did the rest.” Mr. Smith looked at Defendant in the rear view mirror, and Defendant
appeared to be scared and confused.

Mr. Smith said that he drove the men to the Knoxville College campus and told them to get
out. However, Defendant and Mr. Bough walked to Mr. Smith’'s apartment, arriving in
approximately forty-five minutes. Mr. Smith said that the cylinder Mr. Bough was carrying
contai ned brown envel opes stuffed with money. Defendant and Mr. Bough began counting the cash
and coins. Mr. Bough gave Mr. Smith $40.00 and asked him to hide hisgun. Mr. Smith refused and
asked Mr. Bough if he was “crazy.”

On cross-examination, Mr. Smith said that he received the second call from Mr. Bough
around 9:00 am. Hesaid that Mr. Bough asked him for aride so they could “hang out.” Mr. Smith
denied that Mr. Bough told him whereto park when he arrived at the motel. Mr. Smith waited about
two minutes before Mr. Bough and Defendant came out of the motel. He said that Defendant did
not say anything during the drive to the Knoxville College campus. Mr. Smith denied driving Mr.
Bough and Defendant to Cumberland Avenue earlier in the morning.

Officer Joe Cox with the Knoxville Police Department said that the telephone lines at the
registration counter and in two of the motel’ s offices had been cut, as well as the trunk line of the
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main switchboard. Four .22 caliber longrifle cartridge cases werefound at the scene. Thevictim’'s
blood was found on the drawer under the switchboard and on an invoice on top of the cash register
reflecting the rental of room 207 to Edie Jones.

On cross-examination, Officer Cox said that none of the fingerprints lifted at the scene
matched Defendant’s. He said that the victim called 911 from one of the office telephones which
was still in operation.

The stipulated testimony of Dr. Sandra Elkins, the Knox County medical examiner, was
offeredinto evidence. Accordingto Dr. Elkins' autopsy report, the victimwasshot threetimes. The
victim was shot once under hisright arm and twicein theback. The cause of thevictim’ sdeath was
multiple gunshot wounds and internal bleeding.

Investigator A.J. Loeffler with the Knoxville Police Department arrived at the Expo Inn at
approximately 10:15 a.m. on December 20, 1998. When hearrived, medical personnel wereloading
Mr. Oldham into an ambulance. Mr. Oldham was anxious, but coherent, and Investigator Loeffler
interviewed the victim in the ambulance. Mr. Oldham said that two African-American men
approached the registration counter in the lobby where Mr. Oldham wasworking. One of the men
pointed a gun at him and demanded his wallet and the money in the motel safe. Mr. Oldham
complied with his requests, and then the man shot him. Mr. Oldham said that the two men came
from room 207. Mr. Oldham provided detailed descriptions of the two assailants, and his
descriptions matched the physical appearancesof Mr. Bough and Defendant. Mr. Oldham identified
the man matching Mr. Bough' s description as the shooter.

Investigator Loeffler said that all of the motel’ s offices, which included rooms 104, 105 and
106, were accessible from the lobby. The telephone linesin rooms 105 and 106 had been cut, and
thefiling cabinet drawerswere open. Thereweredrops of blood beneath thetelephonein room 104.
Thetrunk line of the motel’s main switchboard had been cut, aswell asthelineto the telephonein
the office area behind the registration counter. Investigator Loeffler said that a key was needed to
open the cash register without inputting aroom number, and that type of transaction was reflected
asa“nosale” A “nosalée’ transaction was made at 10:03 am.

Investigator Loeffler took Edie and Deanna Jones to McGhee-Tyson Airport and the
Knoxville bus station to assist in identifying Mr. Bough and Defendant if the two men were
attempting to leavethe Knoxvillearea. The busline sreservation summary showed that Defendant
had purchase aticket for Chicago for December 20, 1998. Investigator Loeffler waited until the bus
left, but Defendant did not show up.

Investigator Loeffler and Investigator Dwight Loop interviewed Defendant in Homewood,
[llinois on March 24, 1999. Defendant’s statement was tape recorded, and the tape was played to
thejury. Defendant initially said that he got drunk alone after the dormitories closed at Knoxville
College on December 19, 1998. He said he then went to the Expo Inn and fell asleep in the room
used by Edie and Deanna Jones. When he woke up the next day, a man he knew only as “ Shawn”
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was in theroom. Defendant said he thought Shawn’slast name started with “B.” Defendant said
that he and Shawn left the motel around 9:00 a.m. with afriend of Shawn’s. Shawn and his friend
dropped Defendant off at Ridgebrook A partments where he spent the morning gambling. The two
men returned about an hour later and joined Defendant. Defendant and Shawn flew to Chicago out
of Nashville later that day and stayed with Defendant’ s father over the break. Defendant said that
he heard about the shooting at the Expo Inn sometime later. Defendant denied that he took a cab
from Cumberland Avenue to Mechanicsville on December 19, 1998. Defendant stated that he was
unarmed, but that Shawn had agun whilethey were at themotel. Defendant said that Shawn did not
go the registration counter while they were leaving the Expo Inn.

Investigator Loeffler said that Defendant asked to use the bathroom at this point in the
interview. When theinterview resumed, Defendant said that Mr. Bough told him that he was going
to rob the registration clerk on their way out of the motel that morning. Mr. Bough told Defendant
to stand by the front door and “watch hisback.” Defendant said that Mr. Bough did not pull out his
gun until Defendant was by the front door. Mr. Bough approached the man behind the registration
counter and demanded money. The man placed several envel opes containing money onthe counter,
and Mr. Bough put the money in his pocket. Defendant said that Mr. Bough began firing his gun,
and Defendant ran out of the motel after the second shot. Defendant said that he did not see Mr.
Bough cut the telephone lines in the motel’ s offices.

Mr. Smithwaswaiting in hisvehiclefor Defendant and Mr. Bough. Defendant said that Mr.
Smith did not know about the robbery. Mr. Smith asked the two men what they had done, and Mr.
Bough replied, “I just laid him down.” Defendant said he wasin the back seat “just f__ wigging
out.” Mr. Smith stopped the car and told Defendant and Mr. Bough to get out.

Defendant and Mr. Bough walked to Mr. Smith’s apartment where they stayed about five
minutes. Defendant then ran into a friend who agreed to take Defendant to Nashville to catch an
airplaneto Chicago. Mr. Bough offered Defendant’ s friend some money to take him with them to
Nashville. Defendant said that he and Mr. Bough caught an evening flight, but he said that he had
not seen Mr. Bough since their arrival in Chicago.

On cross-examination, Investigator Loeffler said that both Deanna Jones and Mr. Smith in
their initia interviewstold him that Mr. Bough directed Mr. Smith to park by the side of the motel
when he arrived. Investigator Loeffler said that Mr. Smith was never a suspect in the crime,
however, because nothing in Defendant’s initial statement to the police indicated that Mr. Smith
knew about the robbery. Investigator Loeffler said that he never told Mr. Smith that there was a
possibility that he could be charged with the offense.

Investigator Loeffler said that another robbery had occurred earlier in the morning of
December 20, 1998. A cab driver was robbed after transporting three African-American men to an
area in Mechanicsville around 6:00 am. Investigator Loeffler said that the cab driver identified
Aaron Walker, or “Ace,”asthe gunman. Investigator Loeffler said that atelephone call was made
from the Expo Inn to Mr. Smith at 5:34 am.



On redirect, Investigator Loeffler said that the cab driver let his three assailants out on
Candler Street, approximately one-half mile from the Expo Inn. The gunman took the cab driver’s
faresand cell phone, and ripped out his CB radio so that he could not call for help. Thecab driver's
cell phone was used to place several callsasfollows: at 9:22 am., acall to a San Franciso number;
at 9:29, alocal call; at 9:29, acall to avoice mail number; at 9:32, acall to Mr. Smith’s telephone
number; and at 9:35, acall to Chicago. Investigator Loeffler said that Mr. Bough was eventually
located in San Francisco.

Thedefensethen offered itsproof. Defendant testified that hemet Mr. Smith and Mr. Bough
at Knoxville College. Mr. Bough at some point stopped attending classes, however, and began to
sell marijuana. Defendant said that he went to agathering at the dormitory director’ shouse after the
dormitories closed on December 19, 1998. The director drove him, Mr. Bough, Ace Walker, and
Mr. Walker’ sgirlfriend, Cynthia, to the Expo Inn | ater that evening where Mr. Walker had reserved
aroom. Defendant made areservation to fly to Chicago out of the Nashville airport because the
airlinewas offering adiscounted farefor thisflight. The group smoked marijuanaand drank a cohol
until midnight when Defendant and Mr. Bough went to room 207 which had been rented by Edieand
Deanna Jones.

Defendant said that Mr. Bough called Mr. Smith from room 207 about dawn and told Mr.
Smithto pick him, Defendant and Mr. Walker up at themotel. Mr. Smith drovethemento aparking
lot near Fort Sanders Hospital and dropped them off. Defendant asked Mr. Walker what they were
going to do, and Mr. Walker said, “don’t worry about it.” The men walked to Cumberland Avenue
where Mr. Walker flagged down acab. Defendant and Mr. Bough got into the cab’ s back seat, and
Mr. Walker sat in the front. Mr. Walker told the cab driver to pull over when they reached the
Mechanicsville area. Defendant handed the cab driver a couple of dollars, and he and Mr. Bough
got out. Mr. Walker then pulled out a gun and robbed the cab driver. Then three men ran away.

Defendant fell asleep in achair in Mr. Walker’s room when they returned to the Expo Inn.
Mr. Bough woke him up later and said, “let’sgo.” The men walked into the lobby, and Mr. Bough
told Defendant hewasgoing to rob theregistration clerk. Defendant said that hetold Mr. Bough that
he did not “want no parts[sic] of that.” Mr. Bough told him to “just stand right there.” Mr. Bough
was carrying the gun used by Mr. Walker during the earlier robbery.

Defendant said that Mr. Bough approached the victim who was standing behind the
registration counter. The two men conversed for a couple of minutes, and then Mr. Bough pulled
out hisgun. Thevictim jumped back and put hisarmsup. Mr. Bough went behind the counter and
out of Defendant’ sline of vision. Defendant saw Mr. Bough return to the counter with some money
which he put in abag. Then Mr. Bough shot the victim. The victim turned and began to run. Mr.
Bough fired three more times. Mr. Bough ran past Defendant in the front lobby and told him to
“comeon.” They ran out of aside door, and Defendant saw Mr. Smith waiting for them with his
car’ senginerunning. Defendant got into the back seat, and Mr. Bough sat up front with Mr. Smith.
Mr. Bough said , “I think | might have killed him.” Mr. Smith became upset and angry and told
Defendant and Mr. Bough to get out of the car.



Defendant and Mr. Bough walked to Mr. Smith’s apartment. Mr. Bough cleaned his gun
with acohol and gave Mr. Smith a stack of twenty-dollar bills from the stolen money. Defendant
said that he saw afriend who agreed to givehim arideto Nashvillein acouple of hours. Thefriend
warned Defendant to stay away from Mr. Bough. When the friend returned to pick up Defendant,
Mr. Bough offered him some money to take him to Nashville, and the friend agreed. Defendant said
that he did not call the police after the robbery and lied to the police during theinterview in lllinois
because he was scared.

On cross-examination, Defendant said that he did not know that the cell phone Mr. Bough
used later in the morning belonged to the cab driver. Defendant said he called his girlfriend in
Chicago with the cell phone. Defendant said that he did not see Mr. Bough carrying aknife and did
not see him cut the telephone lines in the motel’ s offices.

Mr. Smith was recalled to the stand. He admitted that Mr. Bough called him around 5:30
a.m. on December 20, 1998, but he denied that he picked anyone up from the Expo Inn at that time.
Mr. Smith said that Mr. Bough called him around 9:00 a.m. and that it took him approximately forty-
five minutes to get to the Expo Inn. He denied again that Mr. Bough directed him to park in the
parking lot at the side of the motel, but acknowledged that hetold the policedifferently when hewas
firstinterviewed about the crime. Mr. Smith said that he drove past thelobby’ s glasswindowswhen
he parked the car, but he said that he did not see either Mr. Bough or Defendant.

The State called Russell V. Orr, Jr. as arebuttal witness. Mr. Orr said that he was a cab
driver, and he picked up three African-American men between 5:30a.m. and 6:00 am. Thementold
him to drive around the Fort Sanders’ areawhilethey looked for acar. They did not seethe car, and
the man in thefront seat told him to drive to Cander Street. Mr. Orr stopped and told the men that
the cab farewas eight dollars. The men in the back seat handed him some money and got out of the
cab. Themaninthefront seat pulled out agun and told himto “give meall your money.” The other
two men were standing by the cab’ s back door and could see the robbery. The robber also took Mr.
Orr’s cell phone and pulled out his microphone. As the men walked away from the cab, Mr. Orr
heard one of the men say, “shoot him, shoot him,” but the men did not return to the cab.

1. Motion to Suppress

Defendant arguesthat his statement to the police on March 24, 1999 wasinvoluntarily made
and theresult of coercion on thepart of theinterrogating officers. Asaresult, Defendant arguesthat
thetrial court erred in denying his motion to suppress his statement.

At the suppression hearing, Investigator Loop said that they learned that there was an
outstanding warrant for Defendant’ s arrest for a traffic violation in Homewood, Illinois. Officers
from the Homewood Police Department arrested Defendant on the warrant and brought him to the
police station where Investigators Loop and Loeffler were waiting. After obtaining some
background information, Defendant was read his Miranda rights, and he stated that he understood
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them. Investigator Loop said that he stressed to Defendant that he could stop the interview at any
time, and Defendant executed awritten waiver of hisMirandarights. Investigator Loop denied that
the investigators made any promises in exchange for Defendant’ s statement.

Investigator Loop said that Defendant initially denied any participation in the robbery. At
that point, the following exchange occurred:

[LOEFFLER]: Now listen to me. Y ou can either be awitnessto this, or you
can be asuspect in this. We think you're awitness, okay? |
don’'t think this was your idea. | don’'t think you're the one
that planned this and said, hey, let’sgo do this, okay. | don’t
think you're the one that went in there with the intention of
doing this. ..

[LOOP]: Look, [Defendant], now thisis. . . thisiswhat you' ve got to
think about. That man down there at that motel was robbed
and shot . . . that motel owner. He's a respectable business
person in the City of Knoxville. Now, you have some
information that can help uswith that case, and it’ s not going
to go away, okay. It'snot going to go away. You can either
help us with this, tell us what you know about it and help
yourself, or you can . . . you can take the consequences with
Shawn B. Now you just think about what ajury in Knoxville,
Tennessee will do to some people from L.A. or Chicago who
just killed a respectable business man and robbed a motel
down there. Now you'’ d better think about that, okay. Now
you can tell us the truth . . . we know the mgority of the
details, okay, or we wouldn’t be up here. We're not up here
just to be sightseeing. We're up here to get the truth from
you. And the reason we're coming here to talk to you is that
we don't think . . . we don’'t believe you were the shooter.
But you . . . you know what happened . . . you got caught up
in something that uh . . . you probably didn’t plan, you
probably didn’t know anything about until it happened . . .
until its going to happen. But now’ sthetimeto get your butt
out of thefire.

[DEFENDANT]:  Um huh.
[LOOPY: Y ou understand what I'm saying.

[DEFENDANT]:  Yeah, | understand, but . . .



[LOOP]:

[DEFENDANT]:

[LOOP]:

[DEFENDANT]:

[LOOP]:

[DEFENDANT]:

[LOEFFLER]:

[LOOP]:

Naw, let’s don’t, you know . . . you know what happened in
there and now’ s the time to save yourself. Thisis not going
to go away. We are not going to pack up and leave here and
forget the wholething . .. uh. .. now, we ve came [sic] up
here and we' ve been nice to you, we've gave [sic] you an
opportunity to tell your story, and thisis going to be the only
opportunity that you get to tell your story. The next time, you
will be sitting in acourtroom in front of ajury. Now you can
help us and help yourself, or you can hang tough and you can
be sitting in a penitentiary in a cell over from Shawn B on
death row. Now you want to tell us what happened.

Can | use the bathroom?
Do what?
Can | go to the (laugh) bathroom?

WEe'll let you go to the bathroom, but before welet you go to
the bathroom, you want to tell us the truth about what
happened?

Let me go to the bathroom . . . then I’'ll tell you about . . .
man, | mean | don’'t know. Just let me go to the bathroom.
Let me make a phone call and then go to the bathroom . . .

Cause after this, we're going to go back to Knoxville if you
don’'t want to talk to us, and we're going to get a Grand Jury
together, and we're going to subpoena you to come down
there. And you can tell them the same things and say | don’t
want to talk and that’ sfine. . . but that’s not . . . that’ s going
to be [twelve] people sitting on that panel looking at you and
you're going to be sitting there . . . thisis my story, when
between you and me. . . | know that half of its[b___ s ],
plain and smple. Okay. Y ou know that aswell as| do.

[Defendant], | would liketo go back to Knoxvilleandtell our
D.A. that you' ve cooperated with us, that you did the right
thing, and tried to make this wrong right . . . and tried to
correct everything that’s happened and help us with this and
... and get some closure on thisthing. 1’d like to be ableto
go back and tell them that. But if | go back and say you was
[sic] hanging tough up here, and you know what’s going to
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happen after that . . . you’ re going to go with Shawn B. Now,
that’ssimple. . . you tell us what happened.

[DEFENDANT]: Um huh.
[LOOP]: Y ou understand?
[DEFENDANT]: | mean, | understand . . .

Investigator Loop said that at this point Defendant reached over and turned off the tape
recorder, and Defendant was escorted to the bathroom. When he returned, Defendant was again
provided hisMirandarights, and Defendant said he understood hisrights. Defendant then admitted
he had been present when Mr. Bough went into the registration office at the Expo Inn. Investigator
Loop said that Defendant told them he had spoken to his aunt, who was an attorney, when he first
returned to Chicago. Defendant described a hypothetical situation, and his aunt told him that the
person involved in the situation should tell the truth.

Investigator Loeffler testified that he escorted Defendant to the bathroom and allowed him
to stretch hislegs and get adrink. Investigator Loeffler said that Defendant did not ask to use the
telephone during the break. On redirect examination, Investigator Loeffler identified a printout of
Defendant’s prior criminal history showing that Defendant was convicted of simple possession of
marijuanain 1995, and again in 1996, and convicted of atheft offense in 1996.

Defendant did not testify at the suppression hearing. The trial court accredited the
investigating officers testimony that Defendant understood his Miranda rights, that Defendant
requested and was given abreak from theinterview, and that he was Mirandized a second time after
the break and before he made his incriminating statements. Relying on our Supreme Court’s
decisionin Statev. Smith, 933 SW.2d 450 (Tenn. 1996), thetrial court denied Defendant’ s motion
to suppress his statement, stating:

Its my judgment, in this case, that merely saying to [ Defendant] that we'd like to be
ableto go back and tell the District Attorney that you' ve come clean with usand told
us the truth does not overcome [Defendant’ s| voluntary will to resist making these
statements. He knew that he had the right not to talk to these people. He knew he
had the right to terminate the interview if he chose to do so. He knew he had the
right to consult counsel if he chose to do so, and he chose not to do so, and | don’t
believethat their telling him that he ought to come clean and tell them the truth about
what happened and that they’'d like to be able to tell the D.A. that he did
cooperate-they didn’'t promise him that as aresult of that he would get any specific
benefit from that, but they told him that they’ d like to be able to go back and do that.
| don’t think that’ s impermissible conduct on behalf of the police department, and |
don’'t believe that changes this from a voluntary to an involuntary statement.



Thefindingsof fact madeby thetrial court at the hearing on amotion to suppressarebinding
upon this court unless the evidence contained in the record preponderates against them. Sate v.
Ross, 49 SW.3d 833, 839 (Tenn. 2001). The tria court, as the trier of fact, is able to assess the
credibility of the witnesses, determine the weight and value to be afforded the evidence, and resolve
any conflictsintheevidence. Statev. Odom, 928 S.W.2d 18, 23 (Tenn. 1996). The prevailing party
isentitled to the strongest legitimate view of the evidence and all reasonable inferences drawn from
that evidence. Satev. Hicks, 55 S.W.3d 515, 521 (Tenn. 2001). However, this Court is not bound
by thetria court’s conclusions of law. State v. Smpson, 968 SW.2d 776, 779 (Tenn. 1998). The
application of thelaw to the factsfound by thetrial court are questions of law that this court reviews
de novo. Satev. Daniel, 12 SW.3d 420, 423 (Tenn. 2000). The defendant has the burden of
establishing that the evidence contained in therecord preponderates agai nst thefindings of fact made
by the trial court. Braziel v. Sate, 529 SW.2d 501, 506 (Tenn. Crim. App. 1975).

The Fifth Amendment to the United States Constitution providesthat “[n]o person. . . shall
be compelled in any criminal case to be awitness against himself.” U. S. Const. amend. V. The
corresponding provision of the Tennessee Constitution states“[t]hat inall criminal prosecutions, the
accused shall not be compelled to give evidence against himself.” Tenn. Const. art. |, 8 9. Our
Supreme Court haspreviously concluded that “ thetest of voluntarinessfor confessionsunder Article
1, 89isbroader and more protectiveof individual rightsthan thetest of voluntarinessunder theFifth
Amendment.” Satev. Crump, 834 SW.2d 265, 268 (Tenn. 1992).

Theofficers' testimony that Defendant was read and understood his Miranda rights was not
factually disputed by Defendant. Relying on Sate v. Phillips, 30 SW.3d 372 (Tenn. Crim. App.
2000), Defendant argues, however, that the investigators' coercive tactics and promises of leniency
served to overbear hiswill and render his statementsinvoluntary. Specifically, Defendant contends
that the investigators told Defendant that he could either be a witness or a suspect when there was
no question that Defendant was a suspect, that the investigators told Defendant that they aready
knew many of the details of the robbery when it was clear that they did not, and that theinvestigators
told Defendant that if he continued to “hang tough, Defendant would end up on death row with his
co-defendant.”

“[I]n order for aconfession to beadmissible, it must be ‘ free and voluntary; that is, must not
be extracted by any sort of threats or violence, nor obtained by any direct or implied promises,
however, dight, nor by the exertion of any improper influence . . .”” Smith, 933 SW.2d at 455
(quoting Bramv. United States, 168 U.S. 532, 542-43, 18 S. Ct. 183, 187,42 L. Ed. 2d 568 (1897)).
In Tennessee,

promises of leniency by state officers do not render subsequent confessions involuntary
per se ‘ The Fifth Amendment does not condemn all promise-induced admissions and
confessions; it condemns only those which are compelled by promises of leniency.’”
Smith, 933 SW.2d a 455 (quoting [State v.] Kelly, 603 SW.2d [726, 729 (Tenn.
1980)] (quoting Hunter v. Siwenson, 372 F. Supp. 287, 300-01 (D.C. Mo. 1974)(emphasis
added)). The critical question is“‘whether the behavior of the state's law enforcement
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officials was such as to overbear [the defendant’s] will to resist and bring about
confessionsnot freely self determined. . .."” Id. at 728 (quoting Roger s[v. Richmond, 365
U.S. 534,544, 81 S. Ct. 735, 741, 5 L. Ed. 2d 760 (1961)).

In Smith, the defendant, who was accused of aggravated sexua battery, admitted to his
counselor at the Luton Mental Health Center that he had engaged in unlawful sexual contact with
his stepdaughter. Smith, 933 SW.2d at 453. The defendant argued that he made his incriminating
statementsin responseto the counsel or’ s assurance that he would be extended leniency if he did not
exercise hisright to avoid self-incrimination, and that he would be prosecuted if he did exercise that
right. Id. at 455. Infinding that the defendant’ s statementswere not “compelled by impermissible
threats or promises of leniency so as to render them involuntary,” the Supreme Court noted that
“[aldvice to an individual concerning the consequences of a refusal to cooperate is not
objectionable,” and stated that “‘[t] ruthful statementsabout [adefendant’ s] predicament are not the
type of ‘coercion’ that threatens to render a statement involuntary.’” 1d. at 456. 1d. at 456 (quoting
United Satesv. Pelton, 835 F. 2d 1067, 1073 (4" Cir. 1987). Based on the circumstances presented
in the case, the Supreme Court concluded that the defendant’ s statements “were not ‘compelled’ in
violation of the Fifth Amendment or Articlel, §9.” Id.

In Phillips, however, this Court found that the line of questioning employed by the
investigators, unlike the questions presented in Smith, impermissibly “crossed the line.” Phillips,
30 SW.3d at 377. The defendant in Phillips was facing alegations of sexual misconduct, and
investigators from the Department of Children’s Services interviewed him in connection with the
alegations. Although hedeniedtheallegationsat first, the defendant becameincreasingly equivocal
astheinterview progressed, and hefinally conceded that he had engaged in sexual misconduct with
one of hisstepdaughters. Thetranscript of the interview indicated that one of the investigatorstold
the defendant that they had DNA evidencelinking the defendant to the alleged crimeswhen, in fact,
no DNA sample had been taken; that the investigators requested the defendant to confess on
numerous occasions in order to avoid prosecution; and that the investigators “insisted that a full
confession was necessary in order for him and his stepdaughter to secure treatment.” 1d., at 375.
Based on the facts presented in this case, this Court founds that the evidence revealed “(1)
misrepresentations by an investigator; (2) numerous steadfast denias by the defendant; (3)
statements that law enforcement officials would be involved if defendant did not confess; and (4)
promises of treatment for the defendant and his stepdaughter only if he fully confessed. Id. at 377.
Based on the circumstances presented, this Court concluded that there was sufficient coercion and
promises of leniency to overbear the defendant’ swill to resist. Id.

In both Smith and Phillips, unlike the instant case, the defendants’ statements were madein
anon-custodial situation which did not require the provision of Miranda warnings. See Smith, 933
S.W.2d at 454; Phillips, 30 S\W.3d at 376. Inthe case sub judice, Defendant was read his Miranda
rights, and Defendant signed the written waiver of those rights. Investigator Loop testified that
Defendant, who was a college student at the time of the offenses, understood his Miranda rights.
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At the time of the interview, the investigators had detailed physical descriptions from the
victim which matched Defendant’s and Mr. Bough's physical appearances. The victim told the
police officersthat the two assailants came from Room 207 before they approached theregistration
desk. Edieand DeannaJones said Defendant and Mr. Bough had been in their room on the morning
of therobbery. Thevictim identified the man matching Mr. Bough' s description asthe shooter. We
cannot conclude that Investigator Loop’ s comment that he knew “the majority of the details’ of the
offenses misrepresented the extent of his knowledge at that point.

What was unknown to the investigators at the time of Defendant’ sinterview wasthe nature
of the role Defendant played in the commission of the offenses. Based on a careful reading of the
record, we conclude that the investigators' statements concerning the fact that Defendant might be
a suspect, the potentia for agrand jury investigation, and the possibility that Defendant would be
prosecuted along with the co-defendant does not render Defendant’s subsequent statement
involuntary. See Smith, 933 SW.2d at 456.

Prior to making hisstatement, Defendant asked for and was given abreak from theinterview.
Investigator Loeffler said that Defendant went to the bathroom, got adrink, and “ stretched hislegs.”
Defendant wasread hisMirandarightsagain whentheinterview resumed. Although heinitialy said
that he wanted to use the telephone, Defendant did not repeat this request during the break. The
interview lasted approximately one and one-half hours.

Based on the totality of the circumstances surrounding Defendant’ s statement, we conclude
that his statement were not “compelled” in violation of the Fifth Amendment of the United States
Consgtitution or Article I, 8 9 of the Tennessee Constitution.

Defendant also argued in hisbrief that thetrial court erred in denying hismotion to suppress
because the investigating officers did not stop the interview after Defendant requested an attorney.
At the hearing on Defendant’ smotion for new trial, thetrial court permitted defense counsel to make
an offer of proof on the record concerning Defendant’s allegation that his request for an attorney
during theinterview wasnot honored. Defendant testified that after thetape recorder wasturned off,
Defendant told theinvestigators that he wanted to call an attorney, and they told him that “all deals
areoff” if hedid. Defendant said that the investigators told him he would only be awitness, not a
suspect, if Defendant told them what he knew. Following thisconversation, Defendant said that the
tape recorder wasturned back on, and Defendant made hisincriminating statements under the belief
that he would not be charged with the crimes.

Thetria court denied Defendant’s motion for new tria, stating that it would not consider
evidence beyond which was not presented at the suppression hearing. “[I]n evaluating the
correctness of atria court’s ruling on a pretrial motion to suppress, appellate courts may [only]
consider the proof adduced both at the suppression hearing and at trial.” Sate v. Henning, 975
SW.2d 290, 299 (Tenn. 1998). Defendant is not entitled to relief on thisissue.
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[11. Sufficiency of the Evidence

Defendant does not contend that Mr. Bough did not rob and kill Mr. Oldham. Defendant
argues, however, that the evidenceisinsufficient to support his convictionsof especially aggravated
robbery and first degree felony murder under a theory of criminal responsibility because the proof
did not establish that he intended to commit robbery, the underlying felony. Defendant argues that
at no time did he intend to commit a crime, that he ran away from the motel office as soon as he
heard gunshots, and that he did not have any contact with Mr. Bough after the two men flew to
Chicago on the day of the offenses.

When adefendant challengesthe sufficiency of the convicting evidence, we must review the
evidence in alight most favorable to the prosecution in determining whether arational trier of fact
could have found all the essential elements of the crime beyond a reasonable doubt. Jackson v.
Virginia, 443 U.S.307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979). Once a jury finds a
defendant guilty, hisor her presumption of innocence is removed and replaced with a presumption
of guilt. Sate v. Black, 815 SW.2d 166, 175 (Tenn. 1991). The defendant has the burden of
overcoming this presumption, and the State is entitled to the strongest legitimate view of the
evidence along with al reasonable inferences which may be drawn from that evidence. 1d.; State
v. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982). Thejury is presumed to have resolved al conflicts
and drawn any reasonable inferences in favor of the State. Satev. Sheffield, 676 S.W.2d 542, 547
(Tenn. 1984). Questions concerning the credibility of witnesses, the weight and value to be given
theevidence, and all factual issuesraised by theevidence areresolved by thetrier of fact and not this
court. Satev. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). These rules are applicableto findings of
guilt predicated upon direct evidence, circumstantial evidence, or acombination of both direct and
circumstantial evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990).

Felony murder, as pertinent here, is the killing of another in the perpetration of a robbery.
Tenn. Code Ann. 8§ 39-13-303(a)(2). Especially aggravated robbery is arobbery committed with a
deadly weapon during which the victim suffers serious bodily injury. Id. 8§ 39-13-403(a). “A
defendant iscriminally responsible as a party to an offense and may be charged with commission of
the offense where the offense is committed by another person for whom the defendant is criminally
responsible.” Satev. Howard, 30 S.\W.3d 271, 276 (Tenn. 2000) (citing Tenn. Code Ann. 8 39-11-
401). “A personiscriminally responsible for an offense committed by the conduct of another if .
. . [a]cting with intent to promote or assist the commission of the offense, or to benefit in the
proceeds or results of the offense, the person solicits, directs, aids, or attemptsto aid another person
to commit the offense.” 1d. § 39-11-402(2).

“Presence or companionship with the perpetrator of the felony before and after the
commission of the offense are circumstances from which one’s participation in the crime may be
inferred.” Satev. Jones, 15 S.W.3d 880, 890 (Tenn. Crim. App. 1999). It isnot necessary for the
criminally responsible defendant to take a physical part in the crime.

13-



Viewingtheevidencein alight most favorableto the State, the proof showed that Defendant
and Mr. Bough accompanied Mr. Walker in the early morning hours of December 20, 1998 when
Mr. Walker robbed Mr. Orr. The three men returned to the Expo Inn together. Later that morning,
Mr. Bough woke Defendant up and said “let’s go.” Defendant and Mr. Bough walked down one
flight of stairs to the motel lobby. Mr. Bough told Defendant he was going to rob the registration
clerk and asked Defendant to “watch his back.” After Mr. Bough shot Mr. Oldham, the two men
exited the Expo Inn and |eft the premisesin Mr. Smith’scar. Mr. Smith said that both men counted
the money taken in the robbery while they were at his apartment. Later that afternoon, the two men
traveled to the Nashville airport and flew together to Chicago.

Based on athorough review of therecord, we concludethat arational trier of fact could have
found beyond a reasonable doubt that a robbery and killing was committed by Mr. Bough, that
Defendant was a party to the commission of the crimes, and that Defendant was criminaly
responsible for Mr. Bough’s conduct. Defendant is not entitled to relief on thisissue.

CONCLUSION

After a thorough review of the record, the judgments of the trial court are affirmed.

THOMAST. WOODALL, JUDGE

-14-



